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SUBJECT: Shift Burden OF Proof

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of hill as
introduced/amended

AMENDMENTS IMPACT REVENUE. A new revenue estimate is provided.

AMENDMENTSDID NOT RESOLVE THE DEPARTMENT’S CONCERNS stated in the previous analysis of hill as
X amended April 7, 1999.

X FURTHER AMENDMENTS NECESSARY .
DEPARTMENT POSITION CHANGED TO

X REMAINDER OF PREVIOUS ANALYSISOF BILL ASAMENDED April 7, 1999, STILL APPLIES.
OTHER - See comments below.

SUMVARY OF BILL

This bill would shift the burden of proof to the Franchise Tax Board (FTB) in
court proceedings for factual issues, for penalties and for adjustnents to incone
based on statistical information. The burden of proof would not shift to the FTB
for issues resulting from federal changes.

SUMVARY OF AMENDMENT

The April 20, 1999, anendnents would require that the evidence introduced by the
t axpayer be both relevant and material. Thus, for the burden of proof to shift
to FTB for factual issues in court proceedings, the taxpayer mnust introduce
credi bl e evidence that is both relevant and material with respect to factual

i ssues; and the taxpayer nust:

substantiate any item
keep records;
cooperate with the FTB;

exhaust all administrative renedies under California |Iaw, including any
appeal to the BOCE

neet net worth limtations ($7 mllion) if not an individual taxpayer.

The anendnents do not change the departnent’s prior analysis. The Legislative
Hi st ory/ Background and current |aw di scussion in Specific Findings of the

department’s analysis of the bill as introduced February 26, 1999, still apply.
In addition, the departnent’s analysis of the bill as anended April 7, 1999,
still applies. The Inplenentation Considerations and Board Position fromthe

prior analysis are reiterated bel ow

Board Position: Department/Legislative Director Date
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| MPLEMENTATI ON CONSI DERATI ONS

Al though this bill would require the taxpayer to maintain and present to FTB al
records required under the law, current state | aw does not specifically require
taxpayers to maintain records. Under current law FTB is not authorized to
require nost taxpayers to keep any records (books, papers, witings etc.),
statenents, returns or other information appropriate to determ ne the correct
anmount of tax reported on a tax return. Wthout legislation to conformto the
federal record-keeping requirenents, taxpayers potentially could shift the burden
to the departnent by not nmaintaining records. Amendnents conformng to the
federal record-keeping requirenents have been provided to the author’s staff.

This bill could require FTB to engage in nore extensive evidentiary gathering
activities. Also, it may require personnel additions to the legal staff.
Further, shifting the burden of proof to the departnent may require | onger
retention of records and increased departnental costs for storage.

BOARD POSI TI ON

Pendi ng.



